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On February 16, 2021, without the County’s participation, the Building and Construction Trades 

Council of Santa Clara and San Benito Counties (BTC) participated in an improper factfinding 

proceeding regarding its ongoing negotiations for a successor Memorandum of Agreement with 

the County.  The report resulting from this improper proceeding is attached.  (See Attachment 

A.)   

 

As the Public Employment Relations Board (PERB) alleged in its recent Complaint against BTC, 

BTC unlawfully invoked the factfinding process and violated multiple provisions of the Meyers-

Milias-Brown Act.  (See Attachment B.)  In its public Complaint, PERB specifically alleged that 

BTC unlawfully: 1) Rushed to impasse; 2) Failed to make counterproposals and explain its 

position; 3) Engaged in piecemeal bargaining by making all proposals contingent upon its single 

salary increase proposal; 4) Failed and refused to participate in the County’s impasse procedures 

(i.e., mediation) in the County Ordinance Code; and 5) Demanded factfinding while refusing to 

submit to mandatory mediation.  

 

The County denies the validity of the factfinding proceeding and resulting report for all the 

reasons stated in PERB’s public Complaint against BTC. 

 

 

 

 

Matthew Cottrell      Roseleen Brij 

Labor Relations Director     Labor Relations Representative 

 

DocuSign Envelope ID: 2E97C7CE-96A0-46B1-8EE1-4658E9AEBC2E
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 1 

Andrea L. Dooley, Arbitrator 
953 W. MacArthur Blvd. #12 
Oakland, CA 94608 
(510) 719-3089 
andrealdooley@gmail.com 

IN THE FACTFINDING PROCEEDINGS 

PURSUANT TO MEYER-MILIAS BROWN ACT 

SANTA CLARA-SAN BENITO COUNTIES 
BUILDING TRADES COUNCIL, 

Union, 

vs. 

COUNTY OF SANTA CLARA, 

Employer. 
 
 

Case No.: PERB Case No. SF-IM-230-M 

FACTFINDING REPORT AND 
RECOMMENDATION FOR SETTLEMENT 
AFTER HEARING 

 
Chairperson:    Andrea L. Dooley, Arbitrator 
 
Employer Panel Member: Gina Donnelly (did not appear) 
 
Union Panel Member: David Bini, Executive Director, Santa Clara-San Benito 

Counties Building Trades Council 
 
For the Union:    Christopher E. Platten, Esq. 
     Wylie, McBride, Platten & Renner 
 
For the Employer: N/A (did not appear) 
 
Hearing Date:    February 16, 2021 
 
 
// 
 
 
  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

 

 
FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 2 

BACKGROUND 

The County of Santa Clara (County or Employer) and the Santa Clara-San Benito 

Counties Building Trades Council (BTC or Union) are parties to a Collective Bargaining 

Agreement (Agreement or CBA). The term of the Agreement was April 25, 2019 to November 1, 

2020. Union Exhibit 1.1 The parties began bargaining for a successor agreement on May 26, 

2020. The parties were able to reach tentative agreements on many articles but seven (7) issues 

remain in dispute.  

BTC declared impasse pursuant to PERB Regulation 32792(a) on September 24, 2020. 

The parties continued to meet and confer after the expiration of the Agreement. The County 

issued a Last, Best, and Final Offer (LBFO) on December 1, 2020.  The Board issued an order 

for factfinding in this case on December 17, 2020.  

The parties were not able to jointly select a third-party neutral factfinder, so PERB 

appointed Arbitrator Andrea L. Dooley to chair a factfinding panel concerning the dispute. The 

parties properly selected their panel members. The panel convened a factfinding hearing on 

February 16, 2021 via video conference in California. The County did not appear at the hearing 

and the County panel member did not attend or participate in the hearing.   

BTC presented facts through their presenter (listed above) and additional documents and 

witness testimony. After the submission to the panel and consideration of the arguments, the 

Chair makes these recommendations for settlement of the remaining issues in dispute.  

 

 

1 Union Exhibit will be abbreviated UX.  
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 3 

 

FACTFINDING CRITERIA 

 The panel has considered and been guided by criteria set forth in California Government 

Code Section 3505.4(d), which states: 

 In arriving at their findings and recommendations, the factfinders shall consider, weigh 

and be guided by all the following criteria: 

1. State and federal laws that are applicable to the Employer. 

2. Local rules, regulations or ordinances. 

3. Stipulations of the parties. 

4. The interests and welfare of the public and the financial ability of the public agency. 

5. Comparison of the wages, hours and conditions of employment of the employees 

involved in the factfinding proceeding with the wages, hours, and conditions of 

employment of other employees performing similar services and with other 

employees generally in public school employment in comparable public agencies.  

6. The Consumer Price Index for goods and services, commonly known as the cost of 

living.  

7. The overall compensation presently received by the employees, including direct wage 

compensation, vacations, holidays, and other excused time, insurance and pensions, 

medical and hospitalization benefits, the continuity and stability of employment, and 

all other benefits received.  
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 4 

8. Any other factors, not confined to those specified in paragraphs 1 through 7, 

inclusive, which are normally and traditionally taken into consideration in making 

such findings and recommendations.  

State and Federal Laws Applicable to the Employer 

 The hearing was conducted in compliance with Government Code Section 3504 et seq. 

(MMBA) pursuant to an Order by PERB, and the time limits were met or waived by the parties. 

The panel has also reviewed legal decisions pertinent to Article 3 and the County Charter, 

pertinent to Article 7.   

Stipulations of the Parties 

 The parties were not able to stipulate to any facts as the County did not appear at the 

hearing. 

The Interests and Welfare of the Public and the Financial Ability of the Employer  

 BTC asserts that a labor agreement that adopts their positions will ensure parity for its 

members with other county bargaining units. Parity with the private sector ensures better 

recruitment and retention of skilled employees. A labor agreement will promote labor peace and 

stability at a time when certainty is needed. 

The Employer did not make an “inability to pay” argument or present evidence about any 

financial inability to pay employees under any proposal by either party. 

Comparability 

 The Union is a labor organization comprised of other unions which represent several 

building trades employees in both the public and private sector. Historically the parties jointly 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 5 

relied on comparability measures that included the private sector building trades as well as 

prevailing wage in the County.  

The Union’s proposals are also based on a review of other bargaining units in the County, 

including employees covered by the agreements.  

Consumer Price Index 

 Neither party presented evidence about the consumer price index that describes cost-of-

living increases for the term of the proposed Agreement. 

Overall Compensation 

 The parties’ proposals include changes to wages, premium pay, PEPRA contributions, 

and other benefits. Neither party presented evidence about how their proposals were developed 

relative to one another but total compensation was likely a factor in their development. Neither 

party presented evidence concerning overall compensation. 

Other Factors 

 The panel considered all the facts and arguments presented at the hearing by the Union. 

The party seeking the change to the status quo bears the burden of demonstrating that the 

proposed change is necessitated by the facts presented.  

// 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 6 

ISSUES AND RECOMMENDATIONS 

 After a review of the facts and arguments presented by the Union and undisputed by the 

Employer, the Chair recommends the following terms for settlement of the Agreement. These 

recommendations have been crafted to maintain parity with other employees in comparable 

private sector building trades and to achieve a better balance with other public agencies. 

Recommendations are in bold type. 

ARTICLE 1 – RECOGNITION 

The County recognizes the Union as a majority bargaining representative for all classified 
and unclassified employees in coded classifications within the bargaining unit.  

For the purpose of this Agreement, an employee shall be defined as a person employed in 
a coded classification in the bargaining unit covered by this Agreement. 

 Neither party proposes to change the existing language of the Agreement. Rather, the 

Union seeks to have proposed language concerning five (5) bargaining unit positions included in 

job descriptions which are under development by the County. The County contends that they will 

engage in bargaining with the Union after the new job descriptions have been promulgated, not 

before.  

 The language of Article 1 requires the County to bargain with the Union concerning all 

the employees in the classifications, and that includes concerning the job descriptions for the 

covered classifications. The Union has requested to bargain over these job descriptions. The 

County has not provided a reason why bargaining will occur after the job descriptions are 

complete rather than during the current bargaining.  

 The Union’s proposed modifications to the existing job descriptions align with the 

current duties of those positions and may already be included in the County’s proposed job 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 7 

descriptions. The Union has no way of evaluating the County’s classification descriptions 

because they have not been provided yet.   

 The County has an obligation to bargain over job descriptions and the Union has 

proposals for five positions that align with the duties in the existing classifications. The County 

has not provided a rationale for why delay until the descriptions are complete is more efficient 

than bargaining prior to completion.  At the same time, the County’s obligation to bargain over 

these job descriptions is an ongoing one that is not bound by the term of the Agreement.  

 The County should provide the Union with a timeline for sharing its proposed job 

descriptions and begin bargaining about the inclusion of the Union’s language. The Union 

should not unduly delay ratification of this Agreement. The panel suggests that the County 

provide the Union with its proposed classifications no later than April 1, 2021, and begin 

bargaining about their proposed changes no later than May 1, 2021.2 

ARTICLE 3 – UNION SECURITY 

 Article 3 concerns union security and describes the agency shop terms of the Agreement. 

Both parties share an interest in abiding by the law as set forth in the Janus case, as well as state 

law concerning the administration of agency shop agreements in the California public sector.  

There is substantial agreement between the parties concerning changes to Article 3. The 

only dispute concerns the addition of Section 3.6 regarding notice and administration of the opt-

 

 

2 In the alternative, the County can adopt the Union’s proposed language and 
continue the process that they have undertaken to revise the descriptions. 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 8 

out procedure. The County asserts an interest in the confidentiality of the home addresses and 

phone numbers of employees who opt-out. The Union proposes to engage a third party 

administrator to ensure delivery of union material to those employees. There is no evidence in 

the record that the County has concerns about the cost of or burden of communicating with a 

third party administrator. There is also no evidence about the number of employees who might 

opt for this manner of delivery, so it’s unclear if this is a real issue or not.  

This proposal meets the requirements of the law, ensures that all employees receive 

relevant information about their collective bargaining agreement and protects the confidentiality 

of the employees who have asserted that interest. For the foregoing reasons, the panel 

recommends that the parties engage a third-party administrator to provide relevant 

information from the Union to employees who have elected to keep their information 

confidential from the Union.   

ARTICLE 5 – LAYOFFS AND SENIORITY 

 The expired Agreement covered classified employees in two separate units: the Valley 

Medical Center (VMC) and the Facilities and Fleet Department (FAF). Under existing language, 

lay-offs are conducted by seniority in each separate unit rather than within the bargaining unit as 

a whole. The current language is below. 

Section 5.1 – Seniority Defined  

Except as otherwise provided in Section 5.2 of this Agreement, seniority is defined as 
days of accrued service as computed and reported on the employee's paycheck within any 
coded classification within the County.  

. . . 

Section 5.4 – Order of Layoff  
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 9 

When one (1) or more employees performing in the same class in a County 
Department/Agency are to be laid off, the order of layoff in the affected 
Department/Agency shall be as follows:  

a) Provisional employees in inverse order of seniority.  

b) Probationary employees in inverse order of seniority.  

c) Permanent employees in inverse order of seniority. 

 The Union seeks to change this language to apply seniority to the entire bargaining unit 

for layoff purposes only.  

Arbitrator Platt stated, “The chief purpose of a seniority plan is to promote maximum 

security [for] workers with the longest continuous service.”3 Due to the economic uncertainty 

that many public employers because of COVID-19 and other recessionary factors, it’s 

understandable that the Union would assert the primacy of the seniority principle. It’s in the 

Union’s and employees’ interest that individuals with the longest tenure be assured that they will 

not be laid off in uncertain times when he or she is qualified for the same position elsewhere in 

the bargaining unit.  

The County is likely concerned that they will face operational disruptions from this 

change. County departments are accustomed to the individual employees who work for them, 

and bumping would set off a cascade of issues that are easily avoided by maintaining seniority as 

it currently exists in the Agreement.  

 

 

3 Darin & Armstrong, 13 LA 843, 845 (Platt, 1950), quoted in Elkouri & Elkouri, How Arbitration 
Works, 6th Ed., p. 837 (2003). 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 10 

It is difficult to tell from the evidence presented whether this would present a real 

problem. There is no evidence that layoffs have begun. There are several classifications with 

probationary employees, suggesting that there are employees of sufficiently low tenure that few 

individuals will need to bump into a different department. There have also been recent 

retirements. Keeping several sets of seniority lists for different purposes can be administratively 

difficult and can lead to more problems than this proposal purports to solve. The Union has not 

demonstrated that this change is necessary or useful beyond the principle that is set forth. 

For the foregoing reasons, the panel recommends the status quo. 

ARTICLE 7 – PAY PRACTICES  

 Several different issues arise under Article 7: 

 wage rate increases over the life of the next agreement; 

 retroactive pay; 

 wage realignment. 

In agreements reached with other unions, the County has agreed to 3% annual increases, 

paid those increases retroactively to the expiration of those agreements, and agreed to wage 

realignment in other bargaining units as well. In bargaining with BTC, the County has offered a 

lump sum payment in lieu of retroactive pay and would implement annual increases at the time 

the Agreement is finalized. The County has not agreed to wage realignment.  

The Union seeks a full retroactive wage increase back to November 1, 2020, with future 

increases of 3% each November. The Union also seeks wage realignment because county 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 11 

positions in their CBA have fallen behind the prevailing wage. County Charter Section 709 

states: 

Rates of pay shall be fixed by the Board of Supervisors which are commensurate with 
those prevailing throughout the county for comparable work. Rates of pay fixed pursuant 
to an agreement between the Board of Supervisors and a recognized employee 
organization shall be conclusively presumed to be commensurate with those prevailing 
throughout the county for comparable work and no action may be brought against the 
county or any county officer alleging that such rates of pay are not comparable. 

UX 3.  

 In further support of its contention that its members are falling behind on wages 

comparable to the prevailing wage, the Union provided evidence of the growing gap in wages for 

carpenters, roofers, tilers, and locksmiths. UX4. The CBA paid 96% of prevailing wage for those 

classifications in 2016. That had fallen 89.7% in 2020 and is estimated to fall further to 87.1% in 

2023. Id. Given the restrictive language of Section 709, the Union’s only course of action to 

increase its position relative to the prevailing wage is to make those gains in bargaining.  

Through correspondence submitted by the Union, the panel understands that the County 

raises fiscal concerns because of the COVID-19 pandemic. However, the County did not appear 

at the hearing or otherwise provide facts to support this claim. The County has also never made 

an “inability to pay” argument during bargaining and the overall fiscal health of the County is 

strong. This is supported by the fact that the County agreed to 3% annual increases, retroactive 

increases, and wage realignment for much larger bargaining units.  

Since there’s no evidence that there is a fiscal challenge to the proposed increases, and 

since they’ve been given to all other bargaining units, the panel concludes that 3% annual 

increases retroactive to November 1, 2020, as well as re-alignment capped at the prevailing 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 12 

wage rates (implemented over three years without retroactive pay), is an appropriate 

increase for settlement of this agreement. 

ARTICLE 8 – HOURS OF WORK, OVERTIME, PREMIUM PAY 

 The Union seeks an increase in on-call pay and hazard duty pay to a rate equal to the 

increases granted to SEIU, the largest bargaining unit in the County. The County agreed to pay 

SEIU $38.00 per hour for on-call pay (prior rate was $35.00 per hour). Hazard duty pay 

increased from $1.10 per hour to $1.25 per hour, fully retroactive, as well as an increase to $1.40 

per hour in 2022. As with the wage rates, there’s no clear evidence that these increases have a 

significant fiscal impact on the County. BTC is a much smaller bargaining unit than SEIU and 

these increases are not extravagant since they will be locked into the term of a long agreement. 

For this reason, the panel recommends that the parties agree to increase the on-call and 

hazard duty pay rates to the rates established in the SEIU agreement. 

ARTICLE 12 – BENEFIT PROGRAMS 

 The parties have reached substantial agreement on the terms of the benefit programs as 

stated in the County’s LBFO There are two remaining issues, however. First, the Union does not 

agree that the PEPRA covered employees shall receive the 2% reduction in the contribution 

toward employer contribution costs effective upon ratification. It’s the BTC’s position that the 

effective date should be November 2, 2020, making it retroactive to the expiration of the 

previous CBA. In accordance with the reasoning about retroactivity for wage rate increases, the 

panel recommends that the 2% reduction be retroactive.  

 The second issue concerns the employee payment of medical insurance for the Health 

Net POS Plan. In the current plan year, different bargaining units pay different contributions 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 13 

toward the employee coverage and employee and family coverage. UX 7. The table below 

illustrates a sample of the different employee contribution rates by bargaining unit. 

HealthNet 
POS 

Exec. 
Mgmt. 

CEMA & 
Conf 
Admin. 

SEIU & 
Conf. 
Clerical 

BTC VPG CIR 

Employee $39.22 $12.85 $0.00 $0.00 $40.65 $240.31 
EE + 
Family 

$83.05 $27.21 $52.83 $74.94 $86.08 $378.77 

 

 In addition to SEIU and BTC, eight other bargaining units have no employee contribution 

for the Employee Only Coverage. All of the employee contribution rates reflect a 1.75% increase 

over the prior year employee contribution rate. UX 7. The Chair does not have information about 

how the different bargaining units came to have different contribution rates for the same plan or 

how the rate of increase was determined.  

 The BTC has requested that their employee payment for this plan will not exceed the cost 

of the CEMA plan. Currently, the BTC employee only plan contribution is lower than CEMA’s 

rate. The employee and family rate, however, is much higher for BTC members than CEMA 

members. Again, the County did not present a rationale for the differences between units. 

Presumably, the BTC wants the best of both worlds: zero contribution rate for employee only 

plan participants and $27.21 for employee and family plan participants.  

 The Chair recommends that the parties agree that the BTC will pay the same rates 

as the SEIU and Confidential Clerical Unit for both levels of the Health Net PPO Plan, 

effective November 2, 2020. This is consistent with the other recommendations adhering to the 

contract terms that SEIU obtained in bargaining.  

ARTICLE 19 – STRIKES AND LOCKOUTS 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 14 

 The County has proposed to change the language of Article 19 to prohibit the BTC from 

engaging in sympathy strikes. The Union opposes this change. In the absence of any evidence 

about why this proposal was made, the panel recommends the status quo. The party seeking a 

change from the status quo bears the burden of explaining why this change is necessary, and the 

County has not done so. 

Other Issues 

 All matters not addressed herein should remain status quo unless the parties mutually 

agree to other terms. 

SUMMARY 

 In summary, the Panel believes that the following terms would result in a new Agreement 

between the parties.  

Article 1 Recognition: Timeline for classification review and bargaining. 

Article 3 Union Security: Third party administrator for communication to opt-out employees. 

Article 5 Layoffs & Seniority: Status quo. 

Article 7 Pay Practices: 3% annual increase, full retroactive pay, and re-alignment to the 

prevailing wage. 

Article 8 Hours of Work, Overtime, Premium Pay: Increase on-call and hazard duty pay to SEIU 

rate. 

Article 12 Benefit Programs: 2% PEPRA reduction and SEIU employee contribution rates for 

Health Net PPO effective November 2, 2020. 

Article 19 Strike and Lockouts: Status quo. 

// 
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FACTFINDING REPORT AND RECOMMENDATION FOR SETTLEMENT AFTER HEARING - 15 

CONCLUSION 

 It is the hope of the Chair that these recommendations will be used by the parties to 

negotiate a settlement to the current impasse. The County’s Statement is attached to this Report.  

Dated:  March 9, 2021  

 
Andrea L. Dooley, Arbitrator 
 
 

Concur ____________________________ Concur _____________________________ 
Concur in part _______________________ Concur in part__________X ____________ 
Dissent in part _______________________ Dissent in part _______________________ 
Dissent _____________________________ Dissent _____________________________ 
  
________(see attached)__________________ __/s/ David Bini_______________________ 
Gina Donnelly, County Panel Member David Bini, Association Panel Member 
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(408) 299-5820  Fax (408) 286-4813 

 
  

Board of Supervisors:  Mike Wasserman, Cindy Chavez, Otto Lee, Susan Ellenberg, S. Joseph Simitian 

County Executive:  Jeffrey V. Smith 

 

 US Mail and email: andrealdooley@gmail.com  

 

March 8, 2021  

Andrea L. Dooley 
953 W. MacArthur Blvd. #12 
Oakland, CA 94608 
 
RE:  Addendum to the Factfinding Recommendations 
 
Dear Madame Chair,  
 
The County of Santa Clara would like to thank you for all your hard work on this case while being in this 
precarious position. 
 
The County maintains its position that, in this situation, proceeding with factfinding is inappropriate 
because BTC unlawfully invoked the factfinding process for the reasons PERB has alleged in its 
Complaint against BTC.  Specifically, PERB alleged that BTC unlawfully: 1) Rushed to impasse; 2) Failed to 
make counterproposals and explain its position; 3) Engaged in piecemeal bargaining by making all 
proposals contingent upon its single salary increase proposal; 4) Failed and refused to participate in the 
County’s impasse procedures (i.e., mediation) in the Ordinance Code; and 5) Demanded factfinding 
while refusing to submit to mandatory mediation.  As a result of BTC’s unlawful conduct, the County did 
not agree to setting this matter for hearing and declined to participate when the hearing date was set 
without the County’s consent. 
 
Although the County disputes, in this situation, the validity of the factfinding process and any resulting 
report, we are hopeful that your insights can provide informal assistance to the Building Trades Council 
and the County in successfully negotiating and/or mediating a successor agreement that meets the 
needs of both the County and its employees. 
 
Best Regards, 
 
 
______________________                                                                   __________________________  
Matthew Cottrell      Roseleen Brij 
Director of Labor Relations     Labor Relations Representative 
County of Santa Clara      County of Santa Clara 
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STATE OF CALIFORNIA GAVIN NEWSOM, Governor 

 
San Francisco Regional Office 
1330 Broadway, Suite 1532  
Oakland, CA, 94612-2514 
Telephone: (415) 654-2236 
Fax: (510) 622-1027 

 

 

January 28, 2021 

 

Samuel Cretcher, Deputy County Counsel 

County of Santa Clara 

70 West Hedding Street 9th Floor, East Wing  

San Jose, CA 95110 

 

Christopher E. Platten, Attorney 

Wylie, Mcbride, Platten & Renner 

2025 Gateway Place, Suite 430  

San Jose, CA 95110 

 

Re: County of Santa Clara v. Santa Clara and San Benito Counties Building and 

Construction Trades Council 

 Unfair Practice Charge No. SF-CO-473-M 

 COMPLAINT  

 

Dear Parties: 

 

The Office of the General Counsel has issued the enclosed COMPLAINT in the 

above-entitled matter.  The Respondent is required to file an ANSWER within twenty 

(20) calendar days from the date of service of the COMPLAINT, pursuant to PERB 

Regulation 32644.1  The required contents of the ANSWER are described in PERB 

Regulation 32644(b).  

 

If you have not filed a Notice of Appearance form, one should be completed and 

returned with your ANSWER.  Please be aware that once legal counsel is designated, 

PERB will only correspond with that individual(s). 

 

An informal settlement conference will be scheduled shortly.  Please direct all 

inquiries, filings and correspondence to the undersigned.  Designated legal counsel 

who do not attend the Informal Conference for any reason, must designate in writing 

 
1 PERB’s Regulations are codified at California Code of Regulations, title 8, 

section 31001 et seq.  The text of PERB’s Regulations may be found at 

www.perb.ca.gov. 
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consent that the meeting go forward in their absence, including, but not limited to the 

execution of a settlement agreement. 

 

Sincerely, 

 

 

 

Jessica Kim 

Senior Regional Attorney 

 

JSK 

 

Enclosure 

 

 

 

 

 

 

 

 



STATE OF CALIFORNIA 
 

PUBLIC EMPLOYMENT RELATIONS BOARD 
 

 
COUNTY OF SANTA CLARA,  

 
Charging Party, Case No.  SF-CO-473-M 

 
 
COMPLAINT 

 
v. 

 
SANTA CLARA AND SAN BENITO 
COUNTIES BUILDING AND CONSTRUCTION 
TRADES COUNCIL, 

 
Respondent. 

 
 
 It having been charged by Charging Party that Respondent engaged in unfair 

practices in violation of Government Code section 3500 et seq., the General Counsel 

of the Public Employment Relations Board (PERB), pursuant to Government Code 

sections 3509(b) and 3541.3(i) and California Code of Regulations, title 8, section 

32640, issues this COMPLAINT on behalf of PERB and ALLEGES: 

1. Charging Party is a public agency within the meaning of Government Code 

section 3501(c) and PERB Regulation 32016(a). 

2. Respondent is an exclusive representative within the meaning of PERB 

Regulation 32016(b) of an appropriate unit of employees. 

3. During the period from August 26, 2020 to December 1, 2020, and 

continuing, Respondent and Charging Party were meeting and conferring pursuant to 

Government Code section 3505. 

4. During this period of time, Respondent engaged in the following conduct:  

(1) Respondent rushed to impasse by declaring impasse on September 24, 2020, after 

the parties had only met four times, before the parties had fully explored all subjects of 

bargaining, and when the Charging Party had stated it still had counterproposals to 
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make; (2) Respondent failed to make counterproposals or explain its position and has 

not made any counterproposals since October 27, 2020; and (3) Respondent has 

engaged in piecemeal bargaining by making all proposals contingent upon its single 

economic proposal on salary increases. 

5. By the acts and conduct included in, but not limited to, those described in 

paragraph 4, Respondent failed and refused to meet and confer in good faith with 

Charging Party in violation of Government Code section 3505 and committed an unfair 

practice under Government Code section 3509(b) and PERB Regulation 32604(c). 

6. Alternatively, by the acts and conduct described in, but not limited to, 

paragraph 4, Respondent failed and refused to participate in impasse procedures 

described in County Ordinance Code, Division A25, Chapter IV, sections A25-414 and 

A25-415 in good faith and thus committed an unfair practice under Government Code 

section 3509(b) and PERB Regulation 32604(d). 

7. Local rule County Ordinance Code, Division A25, Chapter IV, section A25-

339, adopted pursuant to Government Code section 3507, states the following:   

It is the policy of the County to promote full communication between the County 

and its employees to protect the exercise by its employees of their full freedom 

of association, self-organization and designation of representatives of their own 

choosing, by providing a reasonable method of resolving disputes regarding 

wages, hours and other terms and conditions of employment between the 

management of the County and employee organizations. It is also the purpose 

of this article to promote the improvement of personnel management and 

employer-employee relations by providing a uniform basis for recognizing the 

right of County employees to join organizations of their own choice and be 

represented by such organizations in their employment relationships with the 

County. Nothing contained herein shall be deemed to supersede the provisions 

of existing state law or the provisions of the County Charter or this Code which 

establish and regulate a merit system or which provide for other methods of 

administering employer-employee relations. This chapter is intended instead, to 

strengthen the merit system and other methods of administering employer-

employee relations through the establishment of uniform and orderly methods 
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of communications between County employees and the management of the 

County. In order to fully and effectively implement the provisions of this chapter, 

management employees shall not be included in any representation unit. 

 

8. The acts and conduct described in paragraph 4 were inconsistent with the 

local rule described in paragraph 7, and as such are an unfair practice under 

Government Code section 3509(b) and PERB Regulation 32604(e). 

9. Local rule County Ordinance Code, Division A25, Chapter IV, section A25-

393, adopted pursuant to Government Code section 3507, states the following: 

Upon request, a recognized employee organization shall have the right to meet 

and confer in good faith to negotiate wages, hours and other terms and 

conditions of employment with the appropriate level of management. 

Representatives of recognized employee organizations may participate in such 

meetings without loss of compensation or other benefits. "Meet and confer in 

good faith" means the mutual obligation personally to meet and confer in order 

to exchange freely information, opinions and proposals and to endeavor to 

reach agreement on matters within the scope of representation. If agreement is 

reached by management and a recognized employee organization, or 

recognized employee organizations, on matters subject to approval by the 

Board of Supervisors, they shall jointly prepare a written memorandum of such 

understanding, and present it to the Board of Supervisors for determination. If 

agreement is reached on matters not subject to approval by the Board of 

Supervisors, the appropriate level of management and recognized employee 

organizations shall jointly prepare a written memorandum of such agreement. 

 

10. The acts and conduct described in paragraph 4 were inconsistent with the 

local rule described in paragraph 9, and as such are an unfair practice under 

Government Code section 3509(b) and PERB Regulation 32604(e). 

11. Local rule County Ordinance Code, Division A25, Chapter IV, section A25-

414, adopted pursuant to Government Code section 3507, states the following:   

If the appropriate level of management and the recognized employee 

organization fail to reach agreement prior to June 1 of a fiscal year on a matter 

within the scope of representation affecting the budget and subject to approval 

by the Board of Supervisors and the parties together are unable to agree on a 



 4 

method of resolving the dispute, the dispute shall be submitted to mediation. If 

the parties are unable to agree on the mediator, either party may request the 

service of the State Conciliation Service to provide a mediator. Costs of 

mediation shall be divided one-half to the County and one-half to the 

recognized employee organization or recognized employee organizations. 

 

12. Local rule County Ordinance Code, Division A25, Chapter IV, section A25-

415, adopted pursuant to Government Code section 3507, states the following:   

If after a reasonable period of time, the appropriate level of management and 

recognized employee organization fail to reach agreement on a matter not 

subject to approval by the Board of Supervisors and within the scope of 

representation, the parties together may mutually agree upon a method of 

resolving the dispute including, but not limited to, mediation. If mutual 

agreement on a method for resolving the dispute is not achieved within a 

reasonable period of time, the dispute shall be submitted to mediation. If the 

parties are unable to agree on the mediator, either party may request the 

services of the State Conciliation Service to provide a mediator. Costs of 

mediation shall be divided one-half to the County and one-half to the 

recognized employee organization or recognized employee organizations. 

 

13. On or about September 24, 2020, Respondent unilaterally declared an 

impasse in bargaining.  On or about September 26, 2020, Respondent filed a request 

for factfinding with PERB.  Beginning on September 24, 2020, and continuing, 

Respondent repeatedly refused to submit the dispute to mediation. 

14. The acts and conduct described in paragraph 13 were inconsistent with the 

local rules described in paragraphs 11 and 12, and as such are an unfair practice 

under Government Code section 3509(b) and PERB Regulation 32604(e). 
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 Any amendment to the complaint shall be processed pursuant to California 

Code of Regulations, title 8, sections 32647 and 32648. 

DATED:  January 28, 2021 
 

J. Felix De La Torre 
General Counsel 
 
 
By  ________________________________ 

 Laura Davis 
 Supervising Regional Attorney 
 



 

 

 PROOF OF SERVICE 

 

 I declare that I am a resident of or employed in the County of Alameda, 

California.  I am over the age of 18 years and not a party to the within entitled cause.  

The name and address of my residence or business is Public Employment Relations 

Board, San Francisco Regional Office, 1330 Broadway, Suite 1532, Oakland, CA, 

94612-2514. 

 

 On January 28, 2021, I served the Complaint Cover Letter regarding Case No. 

SF-CO-473-M on the parties listed below by 

 

        I am personally and readily familiar with the business practice of the Public 

Employment Relations Board for collection and processing of correspondence 

for mailing with the United States Postal Service, and I caused such 

envelope(s) with postage thereon fully prepaid to be placed in the United States 

Postal Service at Alameda, California. 

       Personal delivery. 

       Facsimile transmission in accordance with the requirements of PERB 

regulations 32090 and 32135(d). 

  X  Electronic service (e-mail). 

 

Samuel Cretcher, Deputy County Counsel 

County of Santa Clara 

70 West Hedding Street 9th Floor, East Wing  

San Jose, CA  95110 

Email: samuel.cretcher@cco.sccgov.org 

 

Christopher E. Platten, Attorney 

Wylie, Mcbride, Platten & Renner 

2025 Gateway Place, Suite 430   

San Jose, CA  95110 

Email: cplatten@wmprlaw.com 

 

 I declare under penalty of perjury that the foregoing is true and correct and that 

this declaration was executed on January 28, 2021, at Oakland, California. 

 

 

Luana K Chen 

  

(Type or print name)  (Signature) 
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